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AMLLIAM F. CODE and C. H. HAWKINS,
Defendants in Error.

Upon Writ of Error to the United States District
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Second Division.
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Upon the argument of this case in this court

counsel for defendants in error contended that, even

assuming that the instruction complained of by plain-

tiff in error was erroneous, the error was not preju-

dicial, the verdict being right in any event, because:

1. The claims upon which the work sought to

be applied as assessment work was done and the claim

in controversy here were (as counsel contends) not

contiguous.
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2. The ownership of the claim in controversy

here and of the claims upon which the assessment

work was done was (as counsel contends) not in

common.

Neither of these points was suggested in the

brief filed herein by defendants in error. It is true

that on page 22 of the brief counsel makes a con-

tention as to the ownership of Holyoke No. 1. But

the contention made in the brief was that the owner-

ship by deed was not acquired by defendant until

within nine days of the cessation of work, though

the record shows that plaintiff in error obtained an

option before the commencement of the work. See

Transcript of Record, pages 65 and 66. That such

option gave to plaintiff in error a sufficient title, see

Godfrey vs. Faust, 101 N. W., 719 (S. D. 1904).

Book vs. Justice Mining Co., 58 Federal, 118-

119.

It is not suggested that the fact that the plaintiff

in error owned only an undivided interest was at

all material and apparently the point was a new one

occurring to counsel upon the argument of the case.

As to the first contention as to the lack of con-

tiguity, we find no suggestion of any kind in the

brief that the claims here were not contiguous. While
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the statement that claims must be contiguous is con-

tained in certain quotations made from certain de-

cisions, it is nowhere suggested in the brief that the

claims involved were not contiguous and the quota-

tion of authority containing the reference to con-

tiguity is immediately followed up by the discussion

of the question as to whether or not the drain would

in fact benefit the claim in controversy. It clearly

appears therefore that this point was not only not

raised in the brief but occurred to counsel after the

filing of the brief and was first suggested in the case

at the argument. On page 38 of the brief counsel

does contend that the verdict was right on the merits

but suggests neither of the points raised on the argu-

ment as a ground for the contention.

We make the foregoing explanations to the

court, as counsel at the time of the argument seemed

to be under the impression that the points had been

raised in his brief, though he also suggested that he

had not written it and did not seem to be clear about

the matter.

I.

Before discussing the two points referred to we

desire to call the court's attention to the fact that

the case was not tried below upon the theory con-

tended for by counsel for defendants in error but
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upon the theory that if in the opinion of the jury the

work done had been when done an actual benefit to

Holyoke No. 2 it could be applied as assessment

work. The court did not suggest to the jury the

question of ownership as to Holyoke No. 1 in which

plaintiff in error only owned an undivided one-third

interest, nor any other question of ownership, nor

did it suggest the question of contiguity. See entire

charge to the jury. Transcript of Record, pages 37

to 49, inclusive.

If the trial court's theory of the law was con-

tested in the lower court by defendant in error, it does

not appear in the record. So far as appears the case

was tried, without objection by defendants in error,

upon the theory that it was a question of fact as to

benefit to the claim in controversy which should be

determined by the jury. If any question of con-

tiguity or common ownership was raised in the court

below the record does not show it. Counsel for plain-

tiff in error was not counsel below and this brief is

prepared with no other light than the printed record,

which is, of course, controlling.

We submit that while it is no doubt true that if

the verdict was necessarily right, or, in other words,

if upon a new trial it would be the duty of the court

to direct a verdict for the defendants in error, the
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judgment will not be reversed for the error com-

plained of, yet it must so appear from the record and

with perfect clearness.

II.

The Question of Contiguity.

The leading case holding that work done on one

claim can onh^ be applied on another claim when the

claims are contiguous, and which seems to be the

foundation of the various expressions contained in

other decisions by the courts and of certain decisions

by the Land Department, is the case of

Cham'bers vs. Harrington, 111 U. S., page 350.

28 Law Edition, page 452.

In that case the court says: "It is equally clear

that in such cases the claims must be contiguous so

that each claim thus associated may in some way be
benefited by the work done on one of them."

In that case the claims were in fact contiguous,

even in the most restricted sense of the word, so that

there was no question of contiguity before the court.

Not only so, but the court quotes with approval from

the opinion of Judge Sawyer in the case of M. d; M.

vs. Callison, 5 Sawyer, 439, in which he says:

"Work done outside of the claim, or outside of
any claim, if done for the purpose and as a means
of prospecting or developing the claim, as in cases
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of tunnels, drifts, etc., is as available for holding
the claim as if done within the boundaries of the

claim itself. One general system may be formed
well adapted to work several contiguous clauns or

lodes and where such is the case work in furtherance
of the system is work upon the claims intended to

be developed."

The gist of this dictum by the United States Su-

preme Court as to contiguity is in the reason given

by the court that ^^each claim thus associated may in

some tvay he benefited hy the work done on one of

them.'^

Assuming this dictum of the United States Su-

preme Court to be a correct statement of the law,

what does it mean? The word contiguous has vari-

ous meanings. The idea of touching is conveyed by

the root of the word. It is actually used in many

cases to convey the idea of proximity only. The Land

Department has held that where used in the United

States pre-emption laws it means adjoining. See the

definitions contained in any standard dictionary.

It seems clear, however, in the light of the reason

given in the case of Chambers vs. Harrington, which

is that the claims must be contiguous in order that

they might be benefited by the work done on one of

them, that the Supreme Court must have used the

term in its broader sense. The quotations made by
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the court from one of Judge Sawyer's decisions show

that the work might be entirely off of any of the

claims. In such case the work done would not touch

any claim. Why should the rule require that the

claims touch each other provided in fact that they

are so near together as to be benefited by the work

done?

For illustration, suppose the case of two claims

situated one upon one side of a valley and the other

upon the other side, with a narrow strip of land

between them. Suppose that these two claims are

both so wet as to require draining. A drain is run

upon the strip of land between the two claims but

touching neither. The soil of the formation being

porous, the sinking of the drain between the claims

drains them both. Both claims are rendered valua-

ble and workable by the drain but the claims are not

contiguous nor does the drain touch either. We sub-

mit that under the reason of the well considered

cases upon the subject the construction of the drain

could be applied as assessment work upon both claims

if the work done were done by the party owning the

claims and seeking to so apply it.

We do not believe that the Supreme Court in

the case of Chambers vs. Harrington intended to hold

that such assessment work could not be applied to
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non-adjoining claims under such circumstances and

that when the word contiguous was used it was used

in the broader sense, indicating nearness.

"It may be done on other claims or upon other

ground, were, as here, it is in reasonable proximity
to it; and if the work, as done, would be beneficial,

and tend to the future development or improvement
of the claims, it is sufficient.

'

'

Justice Mining Co. vs. Barclay, 82 Federal Re-

porter, 560.

Doherty vs. Morris, 17 Col. 105 ; 28 Pacific Re-

porter, 85.

The latter is a case where a wagon road was

constructed for the purpose of benefiting two adjoin-

ing claims which appear to have been owned by differ-

ent parties. The court held that the work was suffi-

cient as assessment work.

It is true that in a recent decision by the Land

Department, the case of Copper Glance Lode, 29 L.

D., 542, the Secretary of the Interior followed this

dictum contained in Chambers vs. Harrington, and

construed the word contiguous, as used in that case

and in the other cases in the courts following it, to

mean adjoining. In other words, the Land Department

in the case just referred to has taken its construction

of the word contiguous as applied to the pre-emption



vs. William F. Code and C. H. Hawkins 1

1

laws and has applied it in construction of the decis-

ions of the courts as applied to assessment work in

mining cases. We submit that the Land Department

has entirely overlooked the reason of the rule re-

quiring contiguity in cases of assessment work on

mining claims. We have not found any decision of

a court which goes to such a length.

If the dicta contained in the decisions of the

courts to which we have referred to the effect that

the claims must be contiguous are to be construed as

requiring that they shall adjoin even though in fact

the assessment work is beneficial to them, we earnest-

ly submit that the dicta referred to do not contain

a correct statement of the law and should not be fol-

lowed by this court. We submit, however, that as a

matter of fact the language of the Supreme Court of

the United States and the language in other cases,

when read in the light of the reason of the rule and

the accepted meaning of the word contiguous used

in its broader sense, is in harmony with the conten-

tion of plaintiff in error.

It may be suggested also that the work of con-

structing the drain in the case at bar could not be

applied as a credit upon the assessment work re-

quired for Holyoke Xo. 2 because, it being necessary

to drive the drain or tunnel through the Lucky Frac-
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tion, which touched Holyoke No. 2 and the claim

below only by its corners, the right of way was not

in fact secured. To so hold would seem to go to a

great length as against the miner. It is the law that

the construction of a flume or roadway for the de-

velopment of a mining claim is a proper way to ex-

pend money by way of assessment work. Neither

in the text books nor in any of the cases in which

such work is applied do we find the question of right

of way for either flumes or roadways suggested or

discussed. See

2 Lindley on Mines, First Edition, pages 792,

793, 794.

It is not a completed development of the claim

that is required. The assessment work is required

as an evidence of good faith. It is not to be assumed

that the miner will expend his money constructing a

part of a flume, a road or a drain when he does not

expect to be able to complete it. The fact that at

the time of the actual expenditure upon the first part

of the construction he has not in fact perfected his

title to the right of way for the whole flume, road or

ditch should not prevent the application of the as-

sessment work if the jury finds upon the evidence

that he has expended the money in good faith in

partial construction of an improvement looking to
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and tending to the development of the property. In

this case there is ample evidence that that was the

intention of the work performed and that the plain-

tiff in error intended to continue the drain to claim

No. 2 Holyoke. In such case we submit that a show-

ing of the present ownership of the complete right

of way was not necessary, though of course it would

be a circumstance to be taken into consideration by

the jury in determining whether or not the work did

tend to the development of the property.

But if evidence upon that point were needed it

appears as a fact that the plaintiff in error has power

under its charter to exercise the right of eminent

domain. See.

Exhibit 8, Transcript of Record, page 166.

Under the law of Alaska the construction of such

a drain from a mine is held to be a public use. See

Carter's Annotated Alaska Codes, Part V,

Chapter XXII, Sec. 204, Sub-Division (5).

And the testimony showed that it was the intention

of the plaintiff in error to take advantage of this

power in its charter to obtain the necessary rights

of way for the completion of the drain.

See Transcript of Record, page 68.
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III.

Common Ownership.

The plaintiff in error was sole claimant for

Holyoke No. 2, the claim in controversy. It owned

a one-third interest in No. 1 Holyoke.

Transcript of Record, page 70.

It was interested in all of the other claims

through which the drain would run, though the char-

acter of the interest does not affirmatively appear,

the fact of interest apparenth^ being assumed upon

the trial below to be sufficient.

Transcript of Record, page 65.

The interest, however, as to the claims upon

which the work was done was certainly a sufficient

interest to give the plaintiff in error the right of

possession, or at least actual possession, because it

was in fact in possession and did the work.

Where the owner of one claim arranges with the

owner of another to construct a wagon road for the

benefit of the two claims, the value of the work done

and paid for by the owner of the first claim can be

counted as assessment work upon the claim.

Doherty vs. Morris, 28 Pacific Reporter, 85.

It is true that in most of the cases involv-
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ing the question of the right to apply work done

on one claim as assessment work on another

of the group it is intimated that in order to

do so the claims should be held in connnon. The

reason is of course obvious, it being clear that work

done by one party for the benefit of his own claim

should not be held to apply as assessment work on

an adjoining claim held by another party. But when

all is said, the underlying principle involved, as ap-

plied to work done by a claimant by way of annual

labor, is the question of benefit and good faith.

Suppose the owner of one claim acting entirely

as a trespasser does in fact construct a drain across

an adjoining claim and actually in fact benefits his

own claim by draining it and making it practicable

to mine it. The fact of benefit existing, the question

of his right to cross the lower claim is wholly imma-

terial. The claim in such case has in fact been bene-

fited and the assessment work should be credited to

the benefited claim in favor of its ('laimant who has

actually expended the money and created the addi-

tional value.

The question therefore of the interests of the

plaintiff in error in the other claims of the group

through which it is claimed their drain is to run is

material as bearing upon the question of benefit.
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The drain will in fact be beneficial if actually con-

structed through the group of claims and into Hol-

yoke No. 2. As to whether in fact the work done on

No. 6 Bourbon was done in good faith and in pursu-

ance of a general plan or scheme of improvement

which was not wholly impracticable, and which when

completed, would tend to the development of No. 2

Holyoke, was a question of fact to be determined by

the jury. The question of ownership of the plaintiff

in error in the intervening claims was material as

bearing upon these questions. Otherwise it had no

bearing.

Not only did the plaintiff in error own an in-

terest in the intervening claims, and, except as to

Holyoke No. 1, apparently the same interest that it

owned in No. 6 Bourbon, where the work was done,

but it owned a one-third interest in No. 1 Holyoke,

it had the right of eminent domain, it had advice of

counsel as to its right to invoke condemnation pro-

ceedings under that power, and it in fact intended

to rely upon and take advantage of condemnation

proceedings to acquire any right of way which in

the actual working out of the plan should be found

necessary. We earnestly submit therefore that under

these circumstances it was at least a question of fact

for the jury as to whether or not the work done upon
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No. 6 Bourbon, in pursuance of the general plan or

scheme for the development of the whole group, tend-

ed to the benefit and development of No. 2 Holyoke.

It seems to have been held in South Dakota that

where one of two joint owners of a claim does the

assessment work upon the claim and seeks to take

advantage of the provisions of the United States

statute to forfeit the non-contributing partner's in-

terest in the claim, such non-contributing partner

cannot defend by showing that he performed work

upon other claims in which his partner had no in-

terest.

Hawgood vs. Emery, 119 Northwestern, 177.

The court, however, will easily distinguish the

case at bar from the one cited upon two grounds.

In the first place, this is not a question between

joint owners of a claim where one has actually done

work upon the claim itself and the other has failed

to contribute, preferring to carry out some scheme

of his own at a distance.

In the second place, the plaintiff in error in fact

owns, as sole claimant, the claim in controversy. The

work it has done has in fact been done in the partial

construction of a drain which the testimony tends

to show would benefit the claim if continued to it.
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The claim in controversy is owned by the party doing

the work and the testimony shows it was done for

the benefit of the claim in controversy. It is simply

contended that the plaintiff in error owns only an

undivided interest in at least one of the claims

through which it has to construct the drain and that

at two points the drain will have to be constructed

across other property because the Lucky Fraction is

only adjoining by its corners.

As to that point, we submit as already suggested

that the right of eminent domain is available to and

its use contemplated by the plaintiff in error. Not

only so but we submit that where assessment work is

claimed to have been done by the construction of a

drain, flume, roadway or other like improvement the

acquisition of completed right of way is not abso-

lutely essential before such work can be applied as

assessment work. The question being one very large-

ly of good faith, it is for the jury to determine,

under proper instructions, whether the general plan

is a plan which would tend to the development of

the property, and, if so, whetlier sufficient has been

done in carrrying out the plan to comply with the

statute so far as the value of the work actually done

is concerned.

We call attention also, in the case of Hatvgood
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VS. Emery, above cited, to the fact that the case does

not hold that the work of one partner upon an ad-

joining claim cannot be applied in the absence of

an agreement between them, but that it is held that

either such an agreement must exist or there must

be "some showing that the work was part of a gen-

eral plan or scheme for the development of the mines

in question in connection with those upon which the

work was done."

See Syllabus of the case, and also the opinion.

There certainly was sufficient testimonj^ in this

case to go to the jury to show that the work done

upon No. 6 Bourbon was in pursuance of a general

plan or scheme for the development of the whole

group of claims ; that that plan or scheme, if carried

out, would develop No. 2 Holyoke ; that the plaintiff

in error spent $11,000.00 in good faith in attempting

to carry out that plan, and that it intended in good

faith to prosecute the scheme to completion, acquir-

ing such additional rights as should be necessary in

order to perfect the right of way for the drain to

No. 2 Holyoke.

Under these circumstances we earnestly submit

that plaintiff in error made such a case upon the

trial that had the verdict of the jury been in its
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favor there would have been siiflficient evidence to

sustain the verdict. If so plaintiff in error was

entitled to have the case submitted to the jury upon

proper instructions as to the law and there being in

fact error in the instructions, that error was preju-

dicial *and the judgment should be reversed.

It may be that some confusion may arise in con-

sidering the question before the court on account of

the provision in the United States statute that

''where such claims are held in common such ex-

penditure may he made upon any one claim/*

See Compiled Statutes, Vol. 2, Sec. 2324,

page 1427.

This is not a question of the doing of work upon

No. 6 Bourbon as one of a group of claims, which

work done on No. 6 Bourbon inures to the benefit of

the whole group, because the work is done upon one

of the group. The fact that the work actually done

was upon one of the group is in this case a wholly

immaterial circumstance. The work done would

apply as well had it been done anywhere in pursu-

ance of a practicable plan or scheme to construct a

drain from some practicable outlet to and into No. 2

Holyoke. In order to make a good drain it was

necessary for it to run through No. 2 Holyoke to
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some practicable outlet. The natural and usual way

to construct such a drain was to commence it at the

lower end. That lower end happened to be upon one

of the claims of the group. If it had in fact hap-

pened to be entirely off of the group it would not

affect the usefulness of the drain to No. 2 Holyoke

or the practicability of the plan or scheme. The pro-

vision of the statute does not require that the work

in order to be counted should be upon one of the

group held in common, but it does provide that it

might in fact be done upon one of the group. Before

the statute was enacted and at ail times since, as

shown by decisions above cited, such work might as

well be entirely outside the limits of any claim.

Whether outside all the claims, or wholly in one,

or several, or all of them, it could be counted as as-

sessment work on those of the group which it would

tend to benefit.

Respectfully submitted,

LEANDER T. TURNER,

Attomev for Plaintiff in Error.




